Introduction
In the fall of 2016, Wells Fargo paid $185 million in fines, including a $100 million fine from the Consumer Financial Protection Bureau (CFPB), for fraudulently creating as many as two million checking account for its customers without their consent. 1 This practice went on for at least five years. How did the bank escape scrutiny for so long? Customers' account agreements included a clause requiring that all claims be brought in closed-door arbitration proceedings. 2 Now that the practice has been uncovered, customers who were harmed still sue in public court or pursue class action proceedings, despite calls for Wells Fargo to decline to enforce the arbitration clause. 3 While some states have sought to challenge certain arbitration clauses as unconscionable, the Supreme Court has held that the Federal Arbitration Act preempts such legislation. 4 Individuals have been unable to recover billions of dollars in wrongful charges because of mandatory arbitration clauses in consumer credit contracts. Proponents of mandatory arbitration often argue that arbitration is a cheaper alternative to litigation, but a number of consumers have found themselves without sufficient resources to challenge wrongful charges. 5 One such individual attempted to challenge a $125 late fee on his Citibank card despite being forced to arbitrate. 6 His story illustrates the tremendous barriers to recovery in such cases. 7 At the time the Times interviewed him, he had spent $35,000 over the course of three years to contest the charge that he said ruined his credit-he had yet to obtain any recovery. 8 One woman took out a $2000 auto title loan at 300% interest. She was unable to challenge the terms of the loans due to the arbitration clause. 9 An elderly, disabled woman also pursued arbitration against Wells Fargo, challenging a practice of blocking third party levies on exempt funds and then deducting a $60 "legal process fee" from the same exempt funds. 10 AAA requires claimants to pay half of the arbitration fee, which is typically $400 per hour, so she was unable to participate in arbitration. 11 In another example, TCF Bank engaged in the now notorious and indisputably wrongful practice of "high-low re-ordering" of overdraft charges whereby banks deduct the largest charges first, regardless of ordering, resulting in multiple minimal charges incurring $25-$30 per charge, and resulting in consumers paying "$40 for a cup of coffee." 12 Although Wells Fargo and Bank of America both were sued and ended up paying millions, TCF was sheltered by its arbitration clause. Even though it is indisputable that TCF violated state law, it is unlikely that consumers will obtain redress. 13 After discovering that Citibank was charging them for insurance for which they were not even eligible, customers sought to bring a class action to recover these fees. 14 On the other hand, because the contract they signed included an arbitration clause that required any litigation to be brought to arbitrationand precluded class action-Citibank was never forced to disgorge these profits and individuals never recovered these funds. Although the individual fees are small in cases like this, they result in billions of wrongfully obtained profit for companies when levied upon millions of customers. 15 When consumers of financial products do bring claims in arbitration proceedings, they do not have the benefit of a public proceeding in a fair and impartial tribunal, and their arbitration claims are seldom successful. 16 Even when consumers are deprived of property or discriminated against, closed door arbitration proceedings are often the only avenueand it is seldom an avenue that results in redress for consumers. 17 
discuss in my previous paper, A Human Rights Approach to Consumer
Credit, many of the wrongdoings perpetrated by providers of consumer credit and debt collectors are violations of rights, and raise human rights concerns. 18 For example, creditors and collectors may engage in property deprivation, interference with privacy, and discrimination. 19 This lack of access to fair, public proceedings and effective redress is particularly troubling in light of the substantial reliance on private law suits, as opposed to regulators, to remedy wrongdoing perpetrated by providers of consumer financial products. 20 Arbitration clauses have historically been the primary tool for companies to reduce their exposure to liability for conduct that would otherwise violate consumer protection rules, including those designed to protect consumer rights. 21 Although the Consumer Financial Protection Bureau has succeeded in achieving redress for consumers in several important cases, private enforcement continues to be the primary mechanism for redressing fraud and credit discrimination in the United States. 22 When private suits are the primary mechanism for redressing rights violations, as in the consumer credit context, it is crucial that such redress be achieved through due process and that it is indeed available-in other words, that an effective remedy exist. 23 Mandatory arbitration essentially permits providers of consumer credit to treat these rights-the right to property 24 and the right to be free from discrimination-as merely default rules that can be circumvented by contract. Without a public forum, due process to achieve redress is not available-and the requisite consent to waive such rights is lacking. 25 Additionally, without a class remedy or access to counsel, there is no effective remedy to redress these violations. 26 The status quo for consumer credit contracts is thus deeply problematic from a human rights perspective.
This past summer, the Consumer Financial Protection Bureau issued a proposed rule that would prohibit companies from using mandatory arbi- tration clauses to ban class actions in financial credit contracts. 27 The proposal left room for companies to insist on arbitration so long as class actions are permitted. 28 The proposal also required companies to report claims filed and awards given and provides for CFPB monitoring of the arbitration process. 29 The proposed rule was the result of the CFPB's 728-page study of arbitration agreements in consumer financial products which found that very few consumers bring individual actions against financial service providers, and that class actions provide far greater opportunities for redress than arbitration proceedings. 30 However, on October 24, 2017, Congress voted not to allow the proposed rule to take effect. 31 With the administration and Congress seemingly eager to pull back on both the CFPB's authority and U.S. human rights obligations, 32 it is even more crucial to examine the rights at stake. Many financial institutions have agreed to protect and promote human rights, 33 so pressure from consumers, human rights organizations, and consumer protection advocates may succeed, even though Congress declined to promulgate the CFPB's proposed regulation. This Article argues that the existing binding, mandatory arbitration system in consumer credit contracts is inconsistent with human rights principles, and then evaluates the CFPB proposal under a human rights lens. Part I lays necessary groundwork, explaining the problem of mandatory arbitration clauses in the consumer credit context, providing a brief overview of the pertinent legislation and litigation pertaining to mandatory arbitration, and briefly reviewing the argument for a human rights approach to consumer credit, as well as the human rights instruments and bodies at issue. Part II discusses the human rights obliga- tions and principles that bear on mandatory arbitration in consumer credit contracts, and demonstrates that binding, mandatory arbitration clauses in consumer credit contracts are inconsistent with human rights. This discussion addresses both substantive and procedural rights, specifically (1) the right to be free from discrimination, (2) the right to property, (3) the rights to due process and a fair trial, and (4) the right to an effective remedy. Crucially, Part II argues mandatory arbitration places the resolution of human rights concerns (particularly deprivation of property) in an exclusively private realm without ensuring access to an effective remedy that complies with due process principles. Part III evaluates the CFPB proposal in light of these concerns and explores the CFPB's broader role in mitigating human rights concerns triggered by arbitration clauses in consumer credit contracts.
I. Mandatory Arbitration, Consumer Credit, and Human Rights: The
Legal Landscape
A. The Problem of Mandatory Arbitration in Consumer Credit Contracts
Presently, many consumers of financial products and services lack the right to litigate grievances of any kind in a court of law. Pursuant to their contracts with financial services providers, they are required to resolve disputes through arbitration. Under the industry's prevailing arbitration clauses, arbitration is both mandatory and binding-that is, consumers have no choice but to participate in arbitration, and, should they lose, they have no further recourse. The arbitration clauses are "pre-dispute" arbitration agreements because consumers agree to be bound before any dispute has arisen-when consumers are unlikely to even consider the possibility of any dispute arising. Further, these consumers are precluded from participating in class action litigation, making legal relief inaccessible or simply impractical when small amounts are at issue. Because the cost to bring such claims would exceed the recovery, such claims are called "negative value" claims. Sixteen attorneys general have expressed concern that the bans on class action in arbitration contracts would result in the proliferation of "unlawful business practices." 34 But the problem with arbitration is not just that it impedes plaintiffs from bringing claims-even when claims are brought in arbitration, procedural protections are sorely lacking, as discussed in greater detail below.
As required by Dodd-Frank, the CFPB conducted a multi-year study of arbitration agreements and court resolutions of consumer financial contracts, examining over 850 consumer financial agreements, 1847 arbitration disputes filed between 2010 and 2012, 562 state and federal class actions filed between 2010 and 2012, 3462 individual claims, and 42,000 small claims. It reported its findings in a 728-page report. 35 34. NYT Arbitration Article, supra note 5. 35. CFPB Arbitration Study, supra note 22, § 1, at 7-8.
The CFPB found that over fifty percent of outstanding credit card loans are subject to pre-dispute arbitration clauses; that rate would be ninety-four percent if not for certain issuers temporarily agreeing to remove the clauses for a defined period pursuant to an antitrust settlement. 36 An estimated forty-four percent of checking account contracts also include arbitration clauses. 37 The majority of prepaid card, payday loan, student loan, and mobile wireless billing contracts also included arbitration clauses. 38 Nearly all of these arbitration contracts included class action bans. 39 Three out of four consumers had no idea that they were subject to an arbitration agreement. 40 Of the 1847 disputes the CFPB examined, over a thousand were filed by consumers. 41 Nearly seventy percent of cases involved disputes over the amount of debt a consumer allegedly owed; forty percent were solely disputing debt owed, while another thirty percent of cases also included one or more affirmative claim against the company. 42 The average amount of relief sought was about $27,000, while the median amount of relief sought was about $11,500. 43 Only about twenty-five disputes per year involved consumer claims under $1000. 44 While companies were almost always represented by counsel, only about sixty percent of consumers were represented. 45 The CFPB could not access the results of all cases, but ascertained that roughly a third of cases resulted in arbitrator decisions, and roughly one quarter resulted in settlement. 46 With respect to affirmative claims against companies, only thirty-two consumers obtained any relief. 47 Only forty-six consumers obtained debt forbearance. 48 In terms of amounts of recovery, the total affirmative relief awarded was $172,433, while the total debt forbearance was $189,107. 49 By contrast, companies were awarded relief in 227 disputes for a total of $2,806,662 in award amounts. 50 This is a tiny number considering the numbers of consumers at issue: Verizon, with 125 million customers, had to deal with only sixty-five arbitration actions, while Time Warner, with 15 million customers, was confronted with only seven. 51 Consumers fared far better when they were able to participate in class action litigation. The CFPB studied consumer recovery in consumer financial class action cases between 2008 and 2012; roughly 350 million individuals were members of classes involving consumer financial products or services during those years. 52 The annual average of settlement amounts was about $540 million per year; arbitrators awarded more than $2 billion in cash relief between 2008 and 2012, as well as over $600 million in inkind relief. Many settlements also required companies to change business practices. 53 In addition to investigating the consequences of the extensive use of arbitration clauses among financial services providers, the CFPB also pursued enforcement actions against wrongful practices perpetrated by financial institutions, most prominently Wells Fargo's practice of opening multiple accounts for customers without their consent. Because of Wells Fargo's arbitration clauses in consumer contracts, it is likely that, but for the CFPB enforcement action, this activity would have gone unpunished. Under the current laws, the bank's arbitration clauses will prevent many of the affected Wells Fargo customers from achieving full recovery. 54 Judges have been critical about the status quo, with one judge going so far as to say: "[t]he reality that the average consumer frequently loses his/ her constitutional rights and right of access to the court when he/she buys a car, household appliance, insurance policy, receives medical attention or gets a job rises as a putrid odor which is overwhelming to the body politic. It is important to acknowledge that there is no guarantee that consumers who are unable to obtain a remedy in arbitration would succeed in state courts. In particular, small damages relative to potential compensation might make individual consumer action in state courts impractical. This is why access to class actions is so critical. Some consumers may be able to succeed in small claims court, and some may succeed in accessing representation via non-profits, pro bono attorneys, or (in cases where damages are substantial) attorneys working on a contingency basis. But without significant reform, many consumers would not succeed in achieving a remedy in state court. Accordingly, because some consumers fail to achieve remedy, it is likely that human rights principles are not respected in state court procedures. Indeed, others have written that without a right to counsel, other rights-such as the right to adequate housing-may not be achievable. 
B. Mandatory Arbitration in United States Law
Ample legal literature discusses the legislative and litigation history of the rise of mandatory arbitration. 56 Essentially, what began as a congressional effort to ensure commercial entities ability to arbitrate has evolved into a handy mechanism for business entities to evade legal liability, particularly in the form of class action lawsuits. The Federal Arbitration Act (FAA) mandates that arbitration agreements are "valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract." 57 Although the FAA was initially designed to facilitate arbitration between two commercial entities, beginning in the 1980s companies increasingly used arbitration clauses in form contracts" with employees, consumers, and investors. 58 Such contracts are presented on a take-it-or-leave-it basis, and consumers are very seldom aware that they have signed such a clause. 59 Beginning in the 1990s, companies used arbitration clauses to block class action litigation. 60 Although corporations argue that class actions are unnecessary because arbitration provides 45 COLUM. HUM. RTS. L. REV. 772 (2014). Although a detailed analysis of state court procedures is outside the scope of this Article, to the extent that the problems I describe in the arbitration context are replicated in state courts, reform is necessary in state courts as well. Despite these concerns, arbitration merits independent consideration because, historically, it is the primary mechanism that corporations use to avoid liability. for easy resolution of grievances, in fact most people blocked from class actions due to arbitration clauses end up dropping the claim. 61 Initially many courts struck down arbitration clauses on the basis that they were unconscionable or contravened state laws, but the Supreme Court has since ruled that the pre-emption doctrine precludes states from targeting arbitration clauses for such restrictions. 62 In 2011, the Supreme Court ruled that California's unconscionability doctrine could not be applied to limit arbitration clauses that precluded class arbitration. 63 In 2013, the Supreme Court ruled that the "effective vindication" doctrine could not be used to invalidate a waiver of class arbitration unless Congress creates such an exception to the FAA. 64 The decision meant that merchants were unable to bring an anti-trust challenge under the Sherman Act, as the case was prohibitively expensive, with expert testimony alone costing more than $1 million. 65 Justice Kagan remarked in her dissent, "[t]he monopolist gets to use its monopoly power to insist on a contract effectively depriving its victims of all legal recourse." 66 In 2015, the Court again held that the FAA preempted California law from restricting class arbitration waivers, and thus prevented California courts from invalidating class arbitration waivers on that basis. 67 To address these Supreme Court rulings and roll back the reach of the FAA, Senator Al Franken introduced the Arbitration Fairness Act (AFA). The AFA would invalidate any pre-dispute arbitration agreement if it involves an "employment, consumer, antitrust, or civil rights dispute." 68 The bill was read twice and referred to the Committee on the Judiciary, but has not come out of committee. 69 Despite the judicial restrictions on state efforts to curb mandatory arbitration, and despite the lack of success of legislative proposals, there have recently been some successful efforts to curtail the use of arbitration clauses in consumer credit contracts. First, the Dodd-Frank Act prohibits the use of arbitration agreements in contracts involving mortgages. 70 In addition, Dodd-Frank directed the CFPB to study the use of arbitration agreements in other consumer financial products and services and propose restrictions of such agreements if "in the public interest and for the protection of consumers." 71 In March 2015, the CFPB completed and published its three-year study. 72 The study found that pre-dispute arbitration agree- ments were being widely used to prevent consumers from seeking relief from legal violations on a class basis, and that, without this option, consumers rarely file individual lawsuits or arbitration cases to obtain relief, particularly for negative value claims. 73 
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C. Consumer Financial Protection Bureau Proposal
Section 1028(b) of the Dodd-Frank Act authorizes CFPB to issue regulations that would "prohibit or impose conditions or limitations on the use of an agreement between a covered person and a consumer for a consumer financial product or service providing for arbitration of any future dispute between the parties," if doing so is "in the public interest and for the protection of consumers. The CFPB proposed to establish 12 CFR part 1040, which has two primary functions: first, it would prohibit mandatory arbitration agreements from barring class actions, and second, it would provide for CFPB monitoring of arbitration of disputes involving consumer financial products and services. 74 First, the proposed § 1040.4 would prohibit covered providers of consumer financial products and services from using an arbitration agreement to bar the consumer from filing or participating in class action litigation. The CFPB concluded that allowing consumers to seek relief in class actions would strengthen the incentives for companies to avoid potentially illegal activities, and would also reduce the likelihood that consumers would be subject to such practices in the first instance. 75 The CFPB also explained that the rule would help level the playing field between compliance-oriented providers and those seeking to eschew liability. 76 Consistent with the Dodd-Frank Act, the proposed rule would have applied only to agreements entered into after the end of the 180-day period beginning on the regulation's effective date. 77 The effective days of the rule would have been thirty days after publication in the Federal Register. 78 After the effective date, arbitration agreements would have had to include specific language explaining the effect of the new rule. 79 The regulation would have applied to those providers of consumer financial products and services over which they have jurisdiction; this includes credit card companies, debt management service providers, payday lenders, title lenders, student loan companies, and debt collection agencies. 80 auto dealerships, although automobile leases would be covered.) 81 In addition to banning class action in arbitration agreements for covered consumer financial contracts, the regulation also would have provided for CFPB monitoring of arbitration. Section 1040.4(b) would require a covered provider that is involved in an arbitration pursuant to a pre-dispute arbitration agreement to submit specified arbitral records to CFPB. 82 Although the CFPB explained that it was not seeking to restrict the use of arbitration agreements or prescribe specific methods or standards for the adjudication of arbitrations, it would require covered providers to submit five types of documents with respect to any individual arbitration case: (1) the initial claim and counterclaim, (2) the arbitration agreement, (3) the arbitration award issued (if any), (4) communication regarding claim dismissal due to the failure to pay fees, and (5) communication regarding a determination that agreement "does not comply with the administrator's fairness principles." 83 The CFPB explained that intended to use the information it collects to continue monitoring arbitration proceedings to determine whether there are developments that raise consumer protection concerns warranting further CFPB action. 84 In addition, the CFPB would have published these materials on its website increase the transparency of the arbitration of consumer disputes. 85 Unsurprisingly, industry groups opposed the CFPB's proposed rules: The U.S. Chamber of Commerce insisted that government enforcement is sufficient to protect consumers, 86 despite the CFPB's findings that many class actions provided redress in situations where there was no public enforcement. 87 The Chamber of Commerce also insisted that arbitration was beneficial and accessible (despite the CFPB's evidence to the contrary), and that consumers would pay more if the CFPB proposal goes into effect. 88 The Consumer Bankers Association also opposed the regulation, 89 and even credit unions expressed opposition. 90 On October 24, the Senate voted 51-50 to disapprove the rule under the Congressional Review Act. On November 1, President Trump signed the resolution, so the proposed rule cannot take effect.
D. A Brief Introduction to Human Rights
In my previous two papers, 91 I explored the possibility of using a human rights framework to approach issues related to debt relief and overindebtedness. In A Human Rights Framework for Debt Relief, 92 I identified human rights principles implicated in debt relief, including bankruptcy and insolvency regimes. In A Human Rights Approach to Consumer Credit, I presented normative arguments in favor of a human rights approach to problems related to consumer credit. 93 I argued that a consumer protection approach, which has historically focused on leveling the playing field between consumers and lenders, was insufficient to address concerns of consumer confusion and consumer desperation. A human rights approach, I argued, could provide a floor of protection that cannot be circumvented on economic efficiency grounds. Although, in theory, a doctrine like unconscionability could accomplish something similar, arguments based on unconscionability have not been successful in challenging unfair consumer credit contracts. In addition, a human rights lens has the virtue of being universally comprehensible-it is perhaps the only universal language other than economics, and a purely economic lens has not been up to the task of preventing significant harm to consumers. A human rights based analysis is also useful because it is applicable to any proposed consumer financial product or regulation in any country; in an era of globalization where many contracts and consumer financial products may cross country lines, this universal applicability can be particularly beneficial. Finally, companies do not want to be human rights violators. To the extent that a consumer financial product or practice is inconsistent with human rights principles, advocates may succeed in pressuring companies to change such practices. My goal, in proposing a human rights lens, was twofold: first, for human rights advocates to consider consumer credit issues-and they have been doing impressive work in this field; and second, for folks working on consumer credit issues to consider whether legislative proposals and the like are consistent with human rights principles, and to advocate accordingly.
There is good reason to aim human rights principles at mandatory arbitration in the consumer credit context. As discussed in the introduction, private enforcement is the primary way of redressing deprivation of rights, such as property rights and the right to be free from discrimination. Mandatory arbitration has essentially permitted businesses to treat these rights as merely default rules that can be avoided contractually, even when the contract is hardly a meeting of minds. While in theory there is a mech- anism for holding businesses accountable for these violations, that remedy is not effective and lacks due process protections, as I will discuss. As I have explained in previous articles, a human rights approach to consumer credit does not consist only (or even primarily) of identifying human rights obligations connected to a remedy that is securable in a human rights forum; rather, it also entails identifying accepted human rights principles and methods of promoting these principles as they relate to consumer credit concerns. Courts, legislatures, policymakers, and activists can cite to these rights and principles in advocating for legislative or policy proposals. Even where a treaty has been signed but not ratified, as in the case of the International Covenant on Economic, Cultural, and Social Rights (ICESCR), the broad recognition of such rights can be a powerful driver for legislative change. 94 Thus, it is useful to examine human rights instruments that have been broadly accepted. These include the International Bill of Human Rights, which includes the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political Rights (ICCPR), and the ICESCR, as well as the human rights instruments adopted by regional bodies that have undertaken human rights obligations.
Human Rights Instruments of the United Nations
The Universal Declaration of Human Rights recognizes civil and political rights as well as the "economic, social and cultural rights indispensable for his dignity and the free development of his personality." 95 While not a treaty, the Declaration is referenced in the preamble to treaties subsequently enacted and is considered part of "customary" international law. 96 The Declaration affirms the right to "just and favorable remuneration ensuring for himself and his family an existence worthy of human dignity, and supplemented, if necessary, by other means of social protection." 97 In addition, it enunciates a right to rest and leisure, 98 and the right to "a stan-94. For example, the right to water that advocates in Detroit cited is also a right contained in the ICESCR. For countries that are signatories to the ICESCR, even more pressure can be applied, as governments are required to "progressively realize" the rights contained in the ICESCR.
95. 106 The United States has signed and ratified the ICCPR. 107 All parties to the ICCPR Parties to the ICCPR submit to monitoring by the United Nations Human Rights Committee. 108 On the other hand, redress for human rights violations under the ICCPR is available only pursuant to the First Optional Protocol, which the United States has not adopted. 109 The International Covenant on Economic, Social, and Cultural Rights protects the rights to education, health, and an adequate standard of living, which includes food, clothing, and housing. 110 The Committee on Economic, Social, and Cultural Rights recognizes that immediate guarantee of each of the rights enshrined in the ICESCR may not be feasible; parties nevertheless must "take steps" toward realizing the rights, and must provide "minimum essential levels" of each of the rights. 111 The U.S. signed but has not ratified the ICESCR. 112 
Human Rights and the Inter-American System
In addition to its commitments to the United Nations, the United States has also acknowledged human rights obligations as a member of the Organization of American States in the Inter-American System. The United States has signed the American Declaration of the Rights and Duties of Man as well as the American Convention on Human Rights (ACHR). 113 The American Declaration of the Rights and Duties of Man includes civil and political rights as well as economic, social and cultural rights, including property, work, leisure, and social security. 114 Under the Declaration, these rights can be limited by the "just demands of the general welfare in a democratic society." 115 The later signed American Convention on Human Rights enshrines in more detail civil and political rights including the right to life, 116 humane treatment, 117 freedom from slavery, 118 right to liberty, 119 right to privacy, 120 and the right to property. 121 In addition, parties agree to "adopt measures . . . with a view to achieving progressively, by legislation or other appropriate means, the full realization of the rights implicit in the economic, scientific, and cultural standards set forth in the Charter of the Organization of American States[.]" 122 The U.S. signed but did not ratify the ACHR. The Inter-American Commission on Human Rights (IACHR) oversees petitions alleging human rights abuses by an OAS member; such petitions are limited to widespread human rights violations (general petition) or a specific incident or practice affecting numerous victims (collective petition). 123 The IACHR first determines whether the member state is at fault; if so, it makes a list of recommendations for the member state to cure. 124 
The European System
The United States is obviously not a part of the European human rights system, but the European Court of Human Rights has the most welldeveloped jurisprudence and other human rights bodies often look to this jurisprudence in interpreting their own human rights instruments. 126 
II. Human Rights Pertaining to Mandatory Arbitration
Arbitration clauses interfere with consumers' rights to property and rights to be free from discrimination. In addition, arbitration clauses deprive consumers of due process in the adjudication of these rights, and deprive consumers of an effective remedy in which to vindicate these rights. This part applies these human rights principles-the right to property, the right to be free from discrimination, the right to due process, and the right to an effective remedy-to the context of mandatory arbitration in consumer credit agreements. A. Right to Property
The Human Right to Property Generally
Several human rights instruments include a right to property. 138 Although property rights are not included in either the ICCPR or the ICESCR, Article 17 of the Universal Declaration of Human Rights provides for the "right to own property" and asserts and that "[n]o one shall be arbitrarily deprived of his property." In addition, while the right to property is not enforced by any U.N. body, the ECHR and ACHR both protect the right to property. 139 According to Article 1 of the first Protocol to the ECHR, "every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his possessions except in the public interest and subject to the conditions provided for by law and by the general principles of international law." 140 Pursuant to Article 21 of the ACHR, individuals shall have the right to "use and enjoyment" of property-but such right can be subordinated to "the interest of society." 141 Deprivation of property is permitted only upon "just compensation" and only "for reasons of public utility or social interest . . . according to the forms established by law." 142 As I explained in an earlier paper, the European system and InterAmerican system have established a broad concept of property under human rights jurisprudence. Under EU human rights law, "possessions" include both existing possessions and possessions in which an individual has a "'legitimate expectation' of obtaining effective enjoyment of a property right." 143 Future income can even be a property interest if an individual has an "enforceable claim" to the income. 144 In addition, if a national law provides for welfare payments as a matter of right, the payments are property interests protected by Article 1. 145 Even a mere judgment creditor is considered to have a property interest at the moment when it is "suffi- ciently established to be enforceable." 146 The Inter-American Court has defined the right to property as protecting "those material things which can be possessed, as well as any right which may be part of a person's patrimony; that concept includes all movables and immovables, corporeal and incorporeal elements and any other intangible object capable of having value." 147 This definition would include rights to payment under contracts. It is important to note that although it may not be feasible to sue for third party deprivations of property in any human rights forum, that does not mean that there is no human right at stake: the Guiding Principles on Business and Human Rights discusses the obligation of businesses to prevent human rights violations and to not commit human rights violations, and states are required to prevent deprivations caused by third parties. 148 
Deprivation of Property via Mandatory Arbitration in Consumer Credit Contracts
In some cases, involving consumer challenges to fees or charges assessed by consumer credit providers, the charges are essentially deprivation of consumer's property by theft-for example, wrongful overdraft charges deducted directly from the consumer's bank account. Companies have every incentive to wrongfully charge or deduct small amounts from consumers, as consumers have no capacity or incentive to challenge these practices. It simply does not make sense to pay a $200 arbitration feemuch less attorney's fees-to recover a $50 wrongful overdraft charge, much less smaller overages that consumers may not even notice, but that add up to millions of wrongful gains for corporations. If the contract includes a mandatory arbitration clause and precludes class action, the consumer will have no effective way to challenge this property deprivation.
Thus, the FAA permits deprivation of property without effective recourse. Even though it is not the state doing the taking, this is still a human rights problem, because human rights principles place obligations on third parties and require states to prevent deprivations caused by third parties. 149 That is not to say that one could achieve redress in a human rights forum for such a violation, but nevertheless, in these cases, consumers' property rights have been violated. Arbitration clauses effectively give businesses the discretion to steal property with impunity; although the state itself is not taking property, it is willing to enforce a contract that facilitates theft and strips the remedy for redressing this theft. That U.S. law does not consider third party deprivations of property to be a constitutional violation does not mean that human rights are not at issue. 150 Similarly, that arbitration has not been viewed as "state action" 151 (despite arguments that it should be), 152 does not mean that no human rights violation has occurred. Again, human rights principles are concerned with third party violations of human rights-businesses may not arbitrarily take property, and states may not permit businesses to do so. 153 That there is no enforceable human rights specific remedy does not mean that human rights concerns do not apply.
B. Discrimination
Right to be Free from Discrimination Generally
Discrimination on the basis of any status is impermissible under human rights law. Under Article 26 of the ICCPR, all types of discrimination based on "any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status" are prohibited. 154 Under Article 1 of the ACHR, convention parties are obliged to "undertake to respect the rights and freedoms" specified and to "ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition." 155 Under Article 14 of the ECHR, protected rights and freedoms "shall be secured without discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national or social origin, association with a national minority, property, birth, or other status." 156 The European Court of Human Rights has held that distinction between groups are permissible without a rational basis and without a "reasonable relationship of proportionality" between the "means employed" and "object sought." 157 Further, the U.S. has both signed and ratified the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), which requires the United States to "[t]ake effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists." 158 A number of state and local human rights offices also focus on combatting discrimination. In fact, non-discrimination may be their sole mission. For example, the D.C. Office of Human Rights enforces D.C.'s nondiscrimination law, which prohibits discrimination on the basis of "actual or perceived: race, color, religion, national origin, sex, age, marital status, personal appearance, sexual orientation, gender identity or expression, family responsibilities, genetic information, disability, matriculation, or political affiliation of any individual." 159 The New York Division of Human Rights: protects individuals "from discrimination in areas such as employment, education, credit, and purchasing or renting a home or commercial space" based on a number of factors, including race, creed, color, national origin, sexual orientation, military status, age, disability, marital status, and prior arrest record. 160 The Maine Human Rights Commission enforces Maine's anti-discrimination laws, which prevent discrimination on the "basis of race, color, sex, sexual orientation, physical or mental disability, religion, ancestry or national origin." 161 In addition, of course, the United States Constitution and many other state laws prevent discrimination without explicitly framing discrimination as a human rights issue. 162 
Discrimination in Mandatory Arbitration Under Consumer Credit Contracts
The U.N. Human Rights Committee has expressed concerned with lack of legal representation in civil proceedings, particularly where litigants are racial, ethnic, and national minorities. 163 In its response to this questions raised in the Committee's List of Issues, the United States cited the work of the Department of Justice's Access to Justice Initiative, which was established in 2010 "to help the justice system efficiently deliver outcomes that are fair and accessible to all, irrespective of wealth and status." 164 Because mandatory arbitration clauses require even claims of race discrimination, such as discriminatory lending practices, to be arbitrated, the FAA may be a law that "has the effect of perpetuating racial discrimina- tion." Under the existing arbitration system, discriminatory conduct on behalf of providers of consumer financial products cannot be effectively challenged.
In addition, human rights discrimination principles require any differentiation in treatment of two groups to at least be justified by a rational basis. For example, Ecuador successfully alleged in human rights court that Spain's foreclosure laws discriminate against debtors by limiting the defenses against foreclosure available to debtors. The FAA, as interpreted by the Supreme Court, discriminates against consumers and debtors in favor of companies drafting the arbitration clauses. 165 As such, if consumers are uniformly deprived of rights that companies are granted (for example, less access to discovery, as discussed below), this would be impermissible under human rights principles.
C. Due Process
Process Rights as Human Rights Generally
Human rights instruments require a fair trial to determine matters concerning rights or obligations; this includes both debtors' and creditors' property interests, privacy concerns, and challenges to discrimination. 166 The ACHR, ECHR, and ICCPR all include rights to prompt and fair trials conducted by an "independent and impartial tribunal." 167 The ACHR and ICCPR additionally require that the tribunal be "competent." This right of access includes the right to a public hearing, 168 the right to an independent and impartial tribunal, 169 and the right to delivery of justice in "a reasonable time" and fair manner. 170 In determining whether a tribunal is independent, the European Court of Human Rights considers (1) the manner of appointment of its members, (2) the duration of their office, (3) the existence of guarantees against outside pressures, and (4) the question of 166. Ondersma, supra note 91, at 335. 167. ACHR, supra note 116, art. 8 ("Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature."); ICCPR, supra note 100, at art. 14 ("Fair and public hearing by a competent, independent, and impartial tribunal established by law" required in the determination of rights and obligations); ECHR, supra note 128, atwhether the body presents an appearance of independence. 171 Fair trial rights also include the right to equality before courts and tribunals. 172 This includes rights of equal access to courts and the right to "equality of arms." 173 Equality of arms "means that the same procedural rights are to be provided to all the parties unless distinctions are based on law and can be justified on objective and reasonable grounds." 174 "The principle of equality between parties applies also to civil proceedings, and demands, inter alia, that each side be given the opportunity to contest all the arguments and evidence adduced by the other party." 175 At least as interpreted by the European Court of Human Rights, fair trial rights include a right of access to a court in decisions involving civil rights and obligations. 176 Although human rights instruments do not guarantee any specific contract or property, once a state has established the scope of such rights, these rights cannot be deprived without a fair, impartial, and competent tribunal.
Human rights principles permit parties to waive their right to a court provided such waiver is not coerced, 177 is unequivocal, 178 and includes "minimum safeguards commensurate to its importance." 179 Importantly, however, the right to a fair and impartial tribunal cannot be waived. 180 
Mandatory Arbitration and Due Process
Human rights principles require that consumers have an option to have their civil rights and obligations determined by an independent, impartial, and competent tribunal in a public hearing. This applies to disputes involving property rights as well as contractual obligations. 181 Hence, creditors attempting to enforce their contractual rights must give debtors the right to defend against accusations of default before a fair and impartial tribunal, and debtors as well as creditors should be able to complain of property deprivations before a fair and impartial tribunal as well. In addition, charges of discrimination stemming from consumer credit contracts must be heard by a fair and impartial tribunal. 182 If arbitration is the only recourse for consumers, the arbitration process would have to comply with due process rights. Under EU human rights law, if a state "formally diverts a dispute to arbitration, it would have to comply with the standards of Article 6(1), including an impartial tribunal and public hearing." 183 Arbitration of consumer credit disputes are not public hearings; most arbitration proceedings are kept confidential. The CFPB only gained access to some aspects of some arbitration proceedings because the American Arbitration Association (AAA) agreed to provide the information. 184 Even that information was limited, however, as many cases ended in settlements and few details about such settlements are available. 185 Not only are arbitration proceedings not public hearings, but a number of studies and reports also cast serious doubt on the fairness, impartiality, and competence of arbitrators in many cases. First, the "manner of appointment" of arbitrators is problematic-the business can choose the arbitral organization that will handle arbitration, and arbitrators working for that organization may have an incentive to toe the line so as not to cost the arbitral organization business (by the business designating a different arbitral organization in the contract). In interviews with reporters, over three dozen arbitrators confessed that they felt beholden to companies and feared losing business. 186 Arbitration proceedings also often lack any "appearance of independence." A Harvard law professor, Elizabeth Bartholet, told Times reporters she overheard two individuals discussing how one arbitrator nearly caused the firm to lose a lucrative client, presumably due to an unfavorable ruling. 187 Based on records and interviews, the Times concluded that "companies can steer cases to friendly arbitrators" and "some arbitrators cultivate close ties with companies to get business." 188 Interviews included stories of company lawyers going to a basketball game with the arbitrator in the case, and a plaintiff who was upset to see the company lawyer and arbitrator return from a lunch break in "matching silver sports cars." 189 As one appellate judge explained, " [t] his is a business and arbitrators have an economic reason to decide in favor of the repeat players." 190 Bias in favor of repeat players is well documented. Lisa Bingham conducted a series of studies in the 1990s designed to evaluate the effect of repeat players in the arbitration system in employment cases. 191 She found that, when arbitrating against employers who arbitrated more than once, employees were significantly less likely to win, and when they did win were awarded significantly lower damages than employees arbitrating against non-repeat employers. 192 Specifically, she found that employees recovered a median of twenty-eight percent and a mean of forty-eight percent of claims against non-repeat player defendants, compared to a median of zero percent and a mean of eleven percent of claims against repeat player defendants. Employees won damages in over seventy percent of cases against non-repeat players-but only won damages in sixteen percent of cases against repeat players. 193 In a 2007 study of California AAA arbitration cases, Alexander Colvin found similar evidence of bias in favor of repeat players. 194 Employees won thirty-two percent of the time against non-repeat employers, and only 13.9% of the time against repeat player employers. Further, employees won only 11.3% of the time where the case involved both a repeat playeremployer and a repeat arbitrator. 195 If the case involved a repeat employer and a repeat arbitrator and the employee was unrepresented by counsel, the employee won in only two percent of such cases. 196 A 2015 study of 5000 also found that consumers facing repeat players-particularly "super repeat" players who defend against large numbers of arbitration actions perhaps designed to substitute for class actions after Concepcion-are "strongly disadvantaged in the arbitral forum relative to consumers facing one-shot defendants." 197 It is also worth noting that, although some plaintiff's lawyers are repeat players, they do not enjoy any repeat player advantage-in fact, these cases are less likely to result in a result favorable to the consumer. 198 The Federal Trade Commission has acknowledged that bias and the appearance of bias in arbitration is a substantial problem, and set out to evaluate this issue in a 2010 round table and report. The FTC focused on two potential areas of bias: the individual conduct of the arbitrator, and the arbitration forum as a whole. 199 In assessing individual arbitrator bias, the FTC suggested that the manner in which arbitrators are paid may be conducive to bias. According to participants in the roundtable discussion, "payment per matter provides arbitrators with an incentive to spend too little time on each matter; payment of a fixed salary provides an incentive for arbitrators not to be efficient." 200 In its report, the FTC concluded that because "arbitrators generally are paid per matter, [they] have a financial incentive not to engage in conduct that would result in them receiving fewer cases. 201 The FTC report also noted that the skewed success rates for creditors in arbitration cases is suggestive of bias. The report cited a Public Citizen study finding that "collectors and creditors succeeded in at least ninety-four percent of these arbitrations," and that "arbitrators who decided in favor of firms, as opposed to consumers, subsequently received more matters from the arbitration forum." 202 In addition to raising concerns about bias of individual arbitrators, the FTC report also suggested that issues of fairness may arise "if a party with matters before an arbitration forum has financial ties to the forum." 203 In 2009, the National Arbitration Forum (NAF), which represented itself as an impartial entity, failed to disclose that it had significant financial ties to leaders of the debt collection industry. 204 While NAF ceased operations after an investigation of the Minnesota Attorney General, concerns about financial incentives remain. For example, one round table member suggested that because arbitrators were paid by creditors or collectors for salary, expenses, and control their work flow, they are more likely to favor their "employers". 205 Roundtable participants suggested that a not-forprofit status would help to ameliorate these issues, but certainly not elimi-nate them. 206 Even when the entity is a non-profit, creditors create the terms of the arbitration agreement and pay for the costs associated with arbitration, and thus the risk of bias is not eliminated. 207 In addition to this evidence of bias and the unequal distribution of resources, consumers also do not have the opportunity to conduct discovery in arbitration cases. 208 This denies them the opportunity to gather and present evidence that may be essential to recovery. In some cases, the defense has withheld crucial evidence-even destroying records in one case. 209 Although arbitrators do give some minimal access to discovery, they typically do not permit depositions. 210 Although limitations on discovery viewed in isolation may not seem problematic, when combined with the repeat-payer effect and the lack of transparency and public record, it is doubtful that anything resembling due process is achieved. Because these practices occur in arbitration proceedings rather than civil court, plaintiffs are not able to appeal and challenge such violations of process. By condoning system in which such proceedings are consumers' only recourse, the FAA runs afoul of due process obligations.
Finally, the CFPB's finding that three out of four consumers had no idea they were subjected to arbitration proceedings at the time they signed the contract suggests that this is hardly a voluntary waiver of trial rights. 211 And even consumers who are aware of the arbitration provisions seldom have an opportunity to opt-out of the clause-it is a condition of using the service. As these clauses are adopted by more and more consumer credit providers, the effect is that waiver of fair trial is essentially a condition of using any consumer credit product, which cannot be acceptable from a human rights standpoint.
D. Effectiveness of Remedies
Closely related to due process rights is the assurance in international human rights instruments of an "effective" remedy or recourse for the redress of violations of the protected human rights. 212 For example, the impact of cost of litigation on access to justice, reasoning that where imposition of fees preclude effective access to the courts, such costs are inconsistent with human rights obligations. 220 The U.N. Special Rapporteur on Extreme Poverty and Human Rights commented on the link between poverty and lack of access to counsel: "[a]ccess to justice is a human right in itself, and essential for tackling the root causes of poverty . . . Lack of legal aid for civil matters can seriously prejudice the rights and interests of persons living in poverty, for example when they are unable to contest tenancy disputes [and] eviction decisions." 221 Relatedly, the Convention on the Elimination of All Forms of Racial Discrimination protects a right to counsel in civil cases where absence of counsel has a disparate impact on racial, ethnic, or national minorities. 222 The Committee on the Elimination of Racial Discrimination criticized the U.S. for racial disparities in civil protection due to the failure to ensure counsel in civil cases. The Committee recommended that the U.S. "allocate sufficient resources to ensure legal representation of indigent persons belonging to racial, ethnic and national minorities in civil proceedings, with particular regard to those proceedings where basic human needs, such as housing, health care, or child custody, are at stake." 223 
Effective Remedies and Arbitration in Consumer Credit Contracts
Binding, mandatory arbitration prevents many from enforcing their rights, including rights to be protected from discrimination and property deprivation. As we have seen, there is limited opportunity for consumers to appeal, even when the arbitration proceedings have been a legal process that is anything but due; for example, in cases involving the destruction of evidence.
Although there has been limited human rights specific case law on the issue of arbitration, the Court of Justice of the European Union (CJEU) has decided a case involving mandatory but non-binding arbitration. The Court concluded that mandatory arbitration was permissible where the settlement was non-binding and parties were able to access courts within thirty days of arbitration. 224 In reaching its conclusion, the CJEU noted that, when interpreting Article 6(1) of the ECHR, the European Court of Human Rights (ECtHR) has reasoned that "fundamental rights do not constitute unfettered prerogatives and may be restricted, provided that the restrictions in fact correspond to objectives of general interest pursued by the measures in question and that they do not involve, with regard to the objectives pursued, a disproportionate and intolerable interference which infringes upon the very substance of the rights guaranteed." 225 As Lorna McGregor explained, CJEU "appears to be suggesting that the key factors on whether mandatory engagement with agreement-based ADR/PDR violates Article 6(1) turns on the length process; on the requirement to pay fees (which is particularly relevant if it means that the parties cannot advance their claim to a court where agreement fails) and on whether the party can subsequently lodge a case in the national courts where the process has failed." 226 Of course, the arbitration in consumer credit contracts at issue here is both binding and mandatory, which would be inconsistent with the availability of an effective remedy by human rights standards, at least as articulated by the CJEU. There is no actual alternative remedy in national courts if arbitration is unsuccessful in these cases; claimants have no alternative recourse.
As discussed in the introduction, to the extent that arbitration clauses cut off class actions, this may mean that a variety of human rights violations, from discrimination to property deprivation, lack effective redress. Particularly where the property deprivation is a relatively small amount, it is simply not feasible to bring an action to recover these funds. It is simply not worthwhile for an individual to sue for such small amounts. As one federal judge has observed, "The realistic alternative to a class action is not 17 million individual suits, but zero individual suits, as only a lunatic or a fanatic sues for $30." 227 Even where harm is substantial, individuals may lack the recourses to challenge such wrongs. The concerns about inequality in situations involving lack of access to counsel also apply to mandatory, binding arbitration. Practically, for many of these deprivations and violations, class actions may be the only way for the deprivations described here to achieve redress: that is, remedies may not be effective absent class action opportunities.
Further, some arbitration clauses prohibit not just class actions but any aggregation method-further placing effective remedy out of reach. The contract at issue in Italian Colors included a prohibition on any plaintiff's counsel sharing resources, as well as prohibiting issue preclusion for prior awards, meaning that the liability would need to be litigated from scratch even where liability for a specific wrongdoing had already been established. 228 The arbitration procedures do not allow for a fair playing field on which consumers can enforce their rights, and access to justice is out of reach.
III. The CFPB Proposal and Human Rights
Viewed from a human rights lens, the CFPB Proposal went a long way toward promoting human rights. To recap, the proposal prohibited class action bans in arbitration clauses-although permitting the class action to be mandated to take place within arbitration. The proposal also included requirements that arbitrators disclose the results of cases, enabling better monitoring. The availability of class actions likely means that more consumers would have been able to access remedies for wrongs that implicate human rights. As discussed, absent the availability of class actions, claims involving discrimination or deprivation of property often have no redress. Preventing arbitration clauses from precluding class actions would have given consumers the possibility of achieving redress without incurring upfront costs. As discussed, if consumers are forced to bear the costs of pursuing their claims, they may not be able to do so, or may have no incentive to do so where the damages in each case are small. This means that human rights violations such as discrimination or wrongful deprivation of property can continue undeterred and without a remedy that is due process compliant.
Although the CFPB proposal would have been a substantial improvement from the status quo, it would not have alleviated all human rights concerns. Because the entire process may still take place within arbitration, if the arbitration process does not meet due process-for example if the arbitrator is not impartial, or if there is no equality of arms-there still would not have been an adequate remedy available for human rights wrongs. Evidence suggests that the existing arbitration process is far from meeting due process and fair trial standards. 229 The increased monitoring of arbitration proceedings might have helped bring the arbitration process closer to satisfying due process obligations, but it would not have mandated a fully public process and fully transparent proceedings. In addition, the proposal did not speak to concerns regarding equality of arms issuesthere was no explicit requirement that consumers have equal access to discovery, for example. Thus, had the proposal gone into effect, the CFPB should have focused its monitoring efforts on evaluating the extent to which arbitration proceedings satisfy due process concerns. For example, the CFPB could have requested reports regarding the nature of discovery made available to each side-this need not require disclosure of the substance of the discovery produced.
Even if the arbitration process had improved under this proposal, it may still have been problematic that parties could be both forced to arbitrate and that the results of the arbitration may be binding and final with no access to national courts. If parties could promptly appeal arbitration consistent with their greater capacity to address adverse human rights consequences. 234 To meet their obligations, business entities should undertake policy commitments, should engage in due diligence, and should develop a process for remediation of harms. 235 Consumers have the capacity to punish companies that do not satisfy human rights obligations. Consumer power has been on particular display lately: faced with boycotts, advertisers have fled Breitbart, 236 and Travis Kalanick resigned from his position on Trump's economic advisory board. 237 Wells Fargo has also been shaken by boycotts of customers, particularly the cities of Seattle and Davis who chose to divest from the bank due to its ties with private prisons and the North Dakota Access Pipeline project. 238 Finally, individual states can also play a role in curbing the human rights concerns around mandatory arbitration. 239 First, states themselves can agree to human rights provisions even though the U.S. is not obligated. Second, states can enact their own consumer protection laws to mitigate some of the damage caused by mandatory arbitration; states can also endeavor to limit the damage of mandatory arbitration with robust unconscionability limits to contract. Although states cannot target mandatory arbitration clauses directly, they can provide robust consumer protections under general contract law and consumer law statutes. To the extent that arbitration clauses are enforced and states are not able to limit them, states can take their own enforcement action against predatory practices. This is not a substitute for due process, but at least is diligent pursuit of an effective remedy while awaiting human rights compliance at the national level.
Conclusion
The existing mandatory, binding arbitration system for consumer credit contracts is inconsistent with human rights. Consumers subject to these clauses lack access to a fair tribunal in which to challenge property deprivations and discrimination. Access to class actions in arbitration proceedings, which the CFPB proposal would have required, may bring us closer to satisfying some of these concerns, but only if the process actually amounts to an independent and impartial tribunal. Perhaps, rather than the company selecting its arbitration organization, arbitration organiza-
